ABSTRACT
INTRODUCTION
Imagine yourself as the mayor of a small colonial town in the Americas in the early 1600s. Your settlement is experiencing problems with the native population-you hammered out details of an agreement to purchase their land for settlement months ago, but they just do not seem to understand the concept of trespass now that you and your settlors own the land.
1 You have decided to negotiate further to find a solution to this property ownership problem. There is one major issue, however: You don't speak their language, and they don't speak yours. The interpreter you used for the land sale has long since left the area, but a bright young man in town has been learning the native tongue for some time now. At the negotiations, no problems appear. Everyone agrees on land use and seems to understand the implications of land ownership. Even still, the same problems continue to resurface only a short time after the supposed successful negotiation. What do they not understand?
The problem in this scenario is not that the interpreters used the wrong words, but that the concepts involved were so linked to the cultural and legal systems from which they arose that it was impossible to achieve mutual understanding of the words without the same level of understanding of the underlying systems. While such a circumstance was common during colonization and created numerous disputes, 2 conceptually similar interactions continue to take place today. Furthermore, the importance of such interactions is magnified in our globalized world, where interactions between different languages and cultures happen regularly and the speed of transactions gives quick mutual comprehension even higher value.
"Language" is a much broader term than is typically thought and includes not only the standard conception of languages (French, Spanish, English), but also "languages" such as dialects and professional jargon. Legal language, or legalese, is one such jargon used by lawyers, government officials, and others in fields related to the legal profession for court documents, legislation, and more.
3 Though there has long been a clear link between language and the law, increasingly, linguists 4 are studying the "technolect," 5 or technical dialect, of legal language in the comparative and forensic contexts as an interdisciplinary study, collectively termed "legal linguistics."
6
Comparative linguistics, which is based largely on a geographic viewpoint, has come to play a particularly large role in the globalizing world as the need for competent translators and interpreters in every language continues to increase.
7
Legal language did not develop recently, but has a rich history going back thousands of years.
8 While based on ordinary language, legal language is a jargon primarily characterized by a complex and specialized lexicon, which requires interpretation to be understood and often makes the language completely foreign and incomprehensible to a layperson. 9 The Latin genesis of many of the terms makes it even less accessible, 10 and frequent polysemy 11 adds to the confusion. Despite the ancient roots of legal language and the relationship between language and the law, legal linguistics has developed rather recently as an area of study.
12 Furthermore, because of the frequently comparative nature of the science and the use of multiple languages, legal linguistics is often "closely bound up with the science of translation," 13 and by necessary extension, interpretation. Legal linguistics is essentially a theory of the law that "focuses on two central issues of the creation of law with linguistic means and its application, i.e. interpretation and 4. The term linguist refers to those who engage in the scientific study of language and its structure. Definition of Linguist, OXFORDDICTIONARIES.COM, http://oxforddictionaries.com/definition/english/linguist?q=linguist (last visited Sept. 12, 2012).
5. MATTILA, supra note 3, at 3-4. 6. MARCUS GALDIA, LEGAL LINGUISTICS 63-65 (2009); MATTILA, supra note 3, at 8. While "legal linguistics" is a term for this type of study used more commonly outside the United States (where forensic linguistics and the science of translation are treated separately), I will use it here because it is a broader term encompassing both translation and traditional linguistic study and I feel it is more accessible to a legal audience.
7. SAÚL SIBIRSKY & MARTIN C. TAYLOR, LANGUAGE INTO LANGUAGE 13-20 (2010) (discussing recent legislation concerning translation and interpretation and the growing awareness of "limited English proficiency" issues).
8. MATTILA, supra note 3, at 7; see also SIBIRSKY & TAYLOR, supra note 7, at 9 (discussing the historical importance of translation and interpretation in many fields).
9. See MATTILA, supra note 3, at 4 (describing legal language as old, as for special purposes, and as permeating ordinary language).
10. See id. at 52-53 (discussing how the use of Latin allows lawyers to feel part of a select group).
11. GALDIA, supra note 6, at 99, 100-1; MATTILA, supra note 3, at 109-11. 12. GALDIA, supra note 6, at 65 ("Legal Linguistics is a relatively new discipline."); MATTILA, supra note 3, at 8 ("[M]odern linguistics only developed at the beginning of the 20th century.").
13. MATTILA, supra note 3, at 9.
argumentation."
14
The most basic function of language is communication. Legal language can communicate everything from the nature of laws to the reasoning underlying decisions.
15 It also functions as one of the mechanisms that closes the profession to outsiders, creating a group cohesion and camaraderie among lawyers.
16
The most notable characteristics of this "language" are precision, density, neutrality, formality, and common use of archaisms, including Latin and other foreign words and phrases.
17 A nonlawyer will rarely read a contract or statute in English and understand the meaning and consequences of every provision, particularly those that cross-reference multiple other provisions or that contain a myriad of defined terms. for all sorts of international business transactions, from simple sales of goods to complex concession agreements, is another example of language dominance through the power of negotiation. 44 As barriers erode and boundaries blur, the desire for states to assert their dominance, in whatever form, increases.
A. The Example of the European Union
Because of the tension between globalizing interactions and the desire to either gain or maintain linguistic dominance, translators and interpreters remain imperative professionals in the legal realm.
45
Understanding legal discourse and culture in multiple tongues is the key to better understanding legal language as a whole in a globalized context. The European Union (EU) provides an excellent example of the concept of globalization and the associated concerns for multilingual states or organizations on a somewhat smaller, continental scale.
There are twenty-three official languages in the European Union, which are the national tongues of each member state. particular setting of the European Union, the problem of incoherence has ignited "a lively debate . . . on the crucial role of language in the harmonization process and the need for a Pan-european legal language as a precondition for greater convergence in areas of private law."
49

B. Problems with a Proposed Pan-European Language
In an effort to harmonize certain areas of private European law, especially contract law, the European Commission (EC) began a longterm project known as the Common Frame of Reference (CFR). are questionable under the CFR given the lack of unified culture and legal language in the present day.
55
The problem with harmonization of legal standards as proposed by the CFR is not only in the incoherence of the terminology across languages, but, more basically, the "lack of uniform concepts at EU level," 56 particularly in consumer law. This also highlights the issue that no purely "European" culture, identity, or brand of thinking, 57 exists that would assist the creation of a likewise common legal language; rather, "EU law . . . is very much dependent on the terms and without a common European culture, the idea of a language detached from legal culture flies in the face of the very core ideas of legal language. However, some also suggest that creating an entirely new language would prove easier than "to synchronise the use of one language and its legal terminology in different national states." 62 In any case, the study of both law and language together as an interdisciplinary regimen remains crucial to further harmonization in either the realm of private law or legal language in general. Another problem in the quest for coherence in EU directives is the lack of neutral terminology because of the differences in the civil and common law systems and individual national interpretations.
63
Seemingly simple terms such as "good faith" lack common definitions and interpretations, and their translation only leads to more incoherence and confusion as the meaning in one language may be difficult to reconcile with another.
64 Similarly, the problem of polysemy, common in legal language, also arises in this context when multiple words express the same concept in different places.
65
As a remedy to some of these problems, the Draft CFR takes a new The goal has been to relieve English of its common law baggage, making it equally palatable to those of both civil and common law backgrounds, but problems remain with this formula as well.
69
Considerable resistance remains against the approach of the Draft CFR, however, because many common law lawyers fear that "Europe is aiming to civilise the common law." 70 Many prefer to maintain their national law, language, and culture. Consequently, some have suggested that the CFR "serve as an 'optional instrument' representing an independent regime of contract law which the parties to a crossborder contract could opt into if they so choose" but this, too, has been met with significant criticism. The government of the United Kingdom even called that option "the Esperanto approach," 71 saying that "it would be uncomfortable and unfamiliar to everyone." 72 As of now, discussion continues regarding the role of the Draft CFR in a larger political Common Frame of Reference.
73
II. COULD THERE BE A GLOBAL LEGAL LANGUAGE?
In considering the current state of globalization, the importance and risks of the translation and interpretation of legal language, and the discussion about a pan-European language, it seems only natural to ask whether a global legal language or a true global lingua franca could exist. In actuality, such an idea appears to be nothing more than an extension of the ambitions of the European Union and the Draft CFR's metalanguage, and admittedly a similar concept has been tried in the form of neutral universal second languages, such as Esperanto, with relatively little success.
74 In my opinion, given the current state of globalization's development, a global legal language presents more obstacles and disadvantages than advantages.
A. Advantages and Obstacles to a Global Legal Language
The advantages of a global legal language structure are relatively clear as they can be extrapolated from the smaller scale EU model. Use of a metalanguage or common language on a global scale would frequently reduce transaction costs of transnational dealings by creating a commonly understood legal structure and vocabulary and by reducing the necessity of translators and interpreters.
75 It would promote globalization by encouraging transfer of goods and ideas and could theoretically advance the creation of a global culture to which the language could be linked. 76 With a global language, parties to contracts would not always need choice of language clauses to protect themselves, and deciding between the English version and the Mandarin version of a contract would be a moot point. However, some inherent obstacles to the adoption or creation of a neutral global language remain. If this were not the case, the translation and interpretation profession likely would not have survived nearly three millennia. 77 Many of the problems noted in the example of the EU Draft CFR appear here as well: polysemy, redundancy, and lack of common concepts. However, the problems are magnified to a much larger scale when applied globally. The natural instability of language dominance provides one of the biggest hurdles to such a language: 78 74. There are relatively few speakers of Esperanto in the world. As of 1998, there were only an estimated 2 million worldwide but more recent statistics are difficult to find. See An Update on Esperanto, UNIVERSALA ESPERANTO-ASOCIO (Sept. 2011), http://www.uea.org/info/angle/an_ghisdatigo.html (listing the number of "users" which have "some knowledge of Esperanto is in the hundreds of thousands and possibly millions.").
75. See, e.g., Šar evi , supra note 49, at 25-26 (discussing the harmonization and convergence of law in the European context).
76. See id. at 25-26 (discussing the facilitation of movement of ideas as a method of creating common language).
77. MATTILA, supra note 3, at 7 (noting that the "long trail" of legal translation extends from as far back as 1271 BC); SIBIRSKY & TAYLOR, supra note 7, at 9 (estimating the profession going back to third millennium BCE).
78. See MATTILA, supra note 3, at 24.
One of the reasons for this fact is active States policy to gain international linguistic dominance: such dominance assures considerable power to dominant language countries. Through linguistic means, they can exercise great political, economic, and cultural influence in the international arena. At the same time, citizens of these countries enjoy a considerable advantage in various negotiations: the rhetoric of someone pleading in their mother tongue is always more convincing than rhetoric in a language of which one has less than full command.
79
To have a global legal language, states must concede to the dominance of another language. This necessity conflicts with the rights of citizens to have access to legal systems in the language with which they are most comfortable, 80 and also with general notions of state sovereignty inherent in international law. 81 Moreover, the problem will still exist that every state will clearly prefer its own interpretation of even a common language over that of a rival simply due to the natural mutability of legal interpretation. International law functions more or less because states willingly relinquish areas of their own sovereignty as long as other states will do the same. 82 The problem with a global legal language, however, is that, unless an entirely new language is created, some states will suffer a disadvantage due to the unfamiliarity of the language chosen, while others will gain a distinct advantage because they will be using their mother tongue. Likewise, any new language will inevitably be the result of greater influence by some states than others. On the whole, it remains nearly impossible to create something neutral and unbiased. This issue can only be mitigated so far as the language can change to more of a neutral metalanguage that does not reflect a bias for the legal system and culture which bore it. The potential for bias based on the associated legal system and culture of a language is inextricably linked to the inherent relativity of legal language on the whole. One essentially cannot fully understand the legal language outside the systemic context. This raises the issue of 79 87 Navigating the differences of the two conceptual systems of the law presents an enormous obstacle.
B. English as a Candidate for Global Legal Language
Within the modern context of language dominance, both Latin and French have enjoyed significant prestige throughout the course of history. However, as of late, the position of English in particular has strengthened rapidly worldwide, including among legal groups.
88
Because English, but importantly not Anglification, 89 was suggested as the vehicle for a pan-European metalanguage, I will examine the potential advantages and pitfalls of its use on a global scale. The rapid growth and rise of English in recent years has made it by 83 . Common and civil law both developed at roughly the same time in history, but common law comes from England, while civil law is essentially its continental counterpart. The main difference between the two is that common law is largely uncodified and is based almost solely on precedent set by the courts. Meanwhile, civil law is codified, and every possible cause of action is written down in a civil law system that is divided into categories of law and continuously updated. The judge plays very little role in the actual decision-making practices of justice in a civil law country. 88. MATTILA, supra note 3, at 24. 89. Anglification, as used here, means a shift beyond just the language toward the English-style legal system. Šar evi , supra note 49, at 25. far the best candidate for a global legal language.
90 While more people speak Mandarin Chinese than any other language, English remains an official language in eighty-three countries and regions worldwide and is commonly regarded as the "most widely used 'second' and 'learning' language in the world."
91 Dominance, however, is very rarely accompanied by the neutrality necessary in such a broad linguistic role as global legal language. The economic and political power enjoyed by states that primarily speak English far outweighs that of any other nation or group. 92 The hegemonic power of the United States and the public opinion of the country across the globe 93 in particular endanger any potential neutrality that the second-language status of English could engender. One major problem with the adoption of English as the global legal language comes from its relationship with the common law legal system. As mentioned above, the majority of legal systems follow civil law, 94 have to account for such gaps in concepts in a neutral manner. Any suggestion to adopt English as a global legal language will likely face challenges based on the Western origins of the language and its accompanying culture. International law already appears very Western-centric.
100 If English were somehow imposed on the global community as a global legal language, it would undoubtedly contribute to the Western conceptions of international law and would most likely do so at the expense of the unique features of other legal systems. This seems especially true in Asia and the Middle East, where the Western presence has not been felt as strongly as elsewhere. 101 China in particular presents a unique example because its incredibly long dynastic history has combined with the Occidentalization of many areas of the law to create a truly unique legal system.
102
The imposition of a global language would require a great amount of action by states who wish to participate; and, allowing reservations 97. Russia was relatively isolationist in its approach to legal linguistics for many years (until the fall of the USSR, essentially), even though the American and French approaches were more similar. Other smaller countries (like Croatia, formerly part of Yugoslavia) have such a brief history of their legal system they have trouble harmonizing. See Lelija So anac, Linguistic Transference in Croatian Law Articles, in 117 LEGAL DISCOURSE ACROSS LANGUAGES AND CULTURES 109, 111 (Maurizio Gotti & Christopher Williams eds., 2010). Legal linguistics overall has mainly been focused in the United States, France, and Russia. GALDIA, supra note 6, at 67.
98. See, e.g., Baj i , supra note 87, at 78 (considering the example of incorporation of the Posted Workers Directive into Croatian national law).
99. See id. 100. One example of the primarily Western origins of international law and its concepts is the definition of terms such as "terrorist" and "terrorism," which are highly subjective and ambiguous in nature. This is one example of the Western world's failure to account for differences in culture and understanding. Giorgia 101. As compared to Africa and South America where long periods of European colonization drastically altered the existing native legal culture, many areas in Asia and the Middle East continue to be dominated by religious law, customary law, and a greater presence of mixed systems. See World Legal Systems, supra note 84.
102. GALDIA, supra note 6, at 70.
would risk destroying the entire regime. 103 The most likely way to achieve such universal commitment would be to pass a Resolution in the General Assembly of the United Nations; however, even the United Nations does not include every state in the world, 104 and some would inevitably suffer exclusion. 105 In any case, most states would almost certainly resist relinquishing whatever power they may hold because of their ability to speak in their native tongue in exchange for an unproven global language that gives dominance to another language. Overall, the hurdles for English, or any other existing language for that matter, likely remain far too great at present for a realistic opportunity to establish a global legal language. As with a pan-European language, it may only be a question of timing.
106 While the need for a common conceptual ground is apparent in many contexts, and the desire exists at least on some level, the incentives must also exist to engage in the sacrifice of national language and culture that would likely accompany a convergence of law and the creation of a global culture. 107 As the process of globalization continues, just as is currently happening within the European Union, "young lawyers [will be] taught common . . . values, transnational legal concepts, and the multilingual terminology to express them." 108 With such changes, it is possible that a global community will emerge and the conditions will be ripe for an equally global legal language. In any case, this clearly remains a slow progression, in which any rush or even adoption at an inopportune moment would likely lead to failure. In the meantime, other alternatives should be exploited to encourage the mutual understanding of national legal languages and cultures, which would prove necessary if the desire and need for a global legal language eventually ripen. translators have traditionally had very rigorous standards to adhere to, both ethically and qualitatively, the training offered and available remains a far cry from the training law schools provide students to "think like a lawyer" and to adequately interpret and shape texts and speech alike.
116 Even court interpreters in the United States, though licensed, do not undergo any significant legal training. 117 A common metaphor is that translators and interpreters act as the bridge between languages and cultures.
118 Lawyer-linguists, however, have built a new and even stronger bridge by truly cultivating mutual understanding. Lawyer-linguists typically possess the knowledge and depth of understanding necessary to reach the conceptual equivalent required in the translated legal document or message. The European Union recruits these professionals by holding competitions and having a very high bar for entry into employment. Mastery of a minimum of three languages, including the mother tongue, is required along with a law degree.
119
Within the European Union, lawyer-linguists often engage in co-drafting.
120 Co-drafting, or "codecision" within the context of the European Union, is a process that helps to assure that the maximum level of equivalency is achieved in legislative drafting. 121 It allows for input and negotiations at multiple levels with teams of people. A legislative draft undergoes continual revision to achieve exactly the meaning desired by both the European Parliament and the European Council and is subject to "linguistic collaboration between the lawyer-linguists of the two institutions" at every stage to ultimately 116. There are very rigorous requirements for training, testing, and certification of interpreters across the world, particularly in the United States. There are a number of colleges that offer degree programs in translation and interpretation, and federal legislation requires that a court interpreter be certified. There are also programs available at the international level, and posts like those at the United Nations often require significantly more training than a standard translation or interpretation job. See SIBIRSKY & TAYLOR, supra note 7, at 51-66 (introducing the training, testing, and certification in translation and interpretation provided in the United States and in other regions). Cf. Robertson, supra note 111, at 53 (detailing the process and requirements for becoming a lawyer-linguist employed by the European Union; there is required participation in an open competition, and participants must have a law degree in addition to mastery of two foreign languages and their mother tongue).
117. achieve accuracy in each of the authentic European Union national languages.
122
The European Union should not be the only organization in the international arena to take advantage of the benefits of these specialized professionals. The role of lawyer-linguists should greatly expand in both private and public international and transnational law.
In the private sector of law, lawyer-linguists appear to have gained at least a modicum of traction. Companies comprised of lawyer-linguists spring up to work for corporations that need their services in the many international business transactions completed every day. 123 When companies engage in transactions in foreign jurisdictions, it remains standard to engage foreign counsel. 124 The foreign counsel presumably has knowledge of both the laws and the standard customs observed by similarly situated corporations in that particular jurisdiction. 133 Lawyer-linguists could help to close this gap and to achieve mutual understanding that could facilitate a stronger international legal regime in the future.
With the increasing role of these new professionals, there are a few potential problems and consequences. The niche profession of lawyer-linguist seems most appropriate for translations of legal documents because of the depth and intricacies of legal language in written form. This may reduce the role of traditional legal translators to some extent, but interpretation will still remain a vital part of the legal world. The greatest potential barrier to the widespread use of lawyer-linguists in both private and public international law remains the same as for a global legal language-acceptance by the relevant actors. It proves much easier, however, to make a case for lawyer-linguists, as their role will only help to further interaction among parties.
Overall, it is imperative that all parties reach a mutual understanding in whatever kind of agreement or transaction they carry out, whether spoken or written.
134 Unfortunately, most current legal curriculum (particularly in the United States) only teaches the importance of understanding and using language appropriately in the context of a native language and teaches very little about international and cross-cultural communication and deeper topics on language and law. 135 As we continue down the path of globalization, the next task for our law schools will be to prepare young attorneys for increasingly more encounters with those from different languages and cultural backgrounds. Scholars and practitioners from the international field recommend eliminating ambiguity as a method of reducing disputes.
136
Regardless of the language or languages involved, mutual understanding and dispute reduction are worthwhile goals to pursue and, in the legal context, lawyer-linguists appear most adequately prepared to pursue them.
CONCLUSION
As our world continues down the path of globalization, the increased international interaction leads to greater potential for linguistic confusion and misunderstanding. Such issues prove especially perilous in a realm of language that requires such precision while simultaneously being fraught with redundancy and polysemy. English as a global legal language remains a poor and unrealistic solution to the problem. Many areas of the world seem unlikely to accept English over their own national languages (i.e., China). There are simply too many potential problems with imposing a Western language and its associated legal framework on the entire world. It also presents a chicken-before-the-egg kind of problem: A community must exist for a people to share a language, but likewise a shared language must exist 134. ARTHUR L. CORBIN, CORBIN ON CONTRACTS 152-154 (West 1952) (discussing the risk of mistake as to words or meaning and the importance of a "meeting of the minds" in contracts).
135. See Husinec, supra note 33, at 155, 171 (recommending methods for teaching the intricacies of legal language for cross-cultural communication for the bonds of a community to form. Approaching the use of a global legal language and the formation of a global community must occur practically simultaneously but, as of yet, these steps remain slow.
The best solution at present is to continue to facilitate mutual understanding of legal systems and cultures, and to work toward the best equivalency in meaning by increasing the role of lawyer-linguists and encouraging more co-drafting in both public and private international law. The European Union has taken steps to grow the profession by employing its talents to reach equivalency in legislative directives, and such methods are also more commonly being used by private corporations and individual countries in treaty making and other forms of public law. To most effectively execute this type of change, however, legal education across the world must adapt to be more reflective of the issue and prepare future lawyers in the global world by not only teaching them how to think like lawyers in their own language, but in other languages as well.
